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Where petitioner alleges in a motion pursuant to 28 
U.S.C. Section 2255 that perjured testimony was knowingly 
used by the prosecutor in the trial; and that he did not 
have effective assistance of counsel; and the trial judge lost 
jurisdiction to proceed to judgement because of evidentiary 
rulings, in the opinion of the appellee the following ques- 
tion is presented: 


Did the trial court err in refusing to grant appellant 
a hearing on the above allegations when (a) no factual 
showing is made in support of the allegations, and, 
(b) the allegations are rebutted by the record? 
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Prior to the present motion before this court, through 
another retained counsel, appellant filed in the District 
Court a motion to vacate sentence on November 27, 1956, 
(R. 63). Before the motion was heard, appellant filed 
pro se a motion to make certain materials available for 
the determination of his 2255 motion. The trial court 
denied this motion without prejudice to obtain a subpoena, 
duces tecum (R. 63). On January 25, 1957, the motion to 
vacate sentence came on to be heard and was stricken 
from the calendar, when in open court the appellant agreed 
to his retained counsel withdrawing from the case, but 
indicated he wished to proceed pro se. Appellant filed a 
motion for the court to show cause for denying his right 
to go beyond the record and act as his own counsel. The 
motion was denied on October 16, 1957 (R. 67). 

Thereafter appellant sought to take what proved to be 
an abortive appeal from the denial of his motion to show 
cause. He filed a motion for extension of time to file a 
notice of appeal from the order of October 16, 1957, and 
set forth the reason for the extension was to await the 
outcome of an affidavit of bias and prejudice filed with 
the trial judge. The court denied the request for extension 
of time to file a notice of appeal and the affidavit of bias 
and prejudice (R. 63). An appeal was taken from the 
denial of the show cause order and this appeal was dis- 
missed without prejudice, for lack of a final order dis- 
posing of the motion for relief pursuant to 28 U.S.C. 2255, 
on October 25, 1957. (No. 14,269), (R. 64). 

On June 9, 1958, appellant filed a motion to vacate 
sentence and discharge from custody or grant a new trial. 
This motion was denied by the district court on June 16, 
1958 (R. 64). 

The appellant in his 2255 motion sets forth three main 
allegations upon which he contends relief should be 
granted: 

1. The wilfull and knowing use of perjury by the 
prosecutor; 


2. erecient did not have effective assistance of coun- 
sel; 
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3. Appellant was deprived of a fair trial by the con- 
duct of the trial judge. 


In support of these allegations the appellant merely cited 
excerpts of testimony taken out of context, and he errone- 
ously attempts to draw conclusions from these excerpts. 

From the denial of this motion the appellant now brings 
this appeal. 


STATUTES INVOLVED 


District of Columbia Code (1951), § 22-2901 provides: 


Robbery—Whoever by force or violence, whether 
against resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from the 
person or immediate actual possession of another, 
anything of value, is guilty of robbery, and any per- 
son convicted thereof shall suffer imprisonment for 
not less than six months nor more than fifteen years. 
(March 3, 1901, 31 Stat. 1322, ch. 854, s 810). 


Title 28, U.S.C. §2255 provides, in pertinent part: 


Federal custody; remedies on motion attacking sen- 
tence.—A prisoner in custody under sentence of a 
court established by Act of Congress claiming the 
right to be released upon the ground that the sen- 
tence was imposed in violation of the Constitution or 
laws of the United States, or that the court was with- 
out jurisdiction to impose such sentence, or that the 
sentence was in excess of the maximum authorized by 
law, or is otherwise subject to collateral attack, may 
move the court which imposed the sentence to vacate, 
set aside or correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled 
to no relief, the court shall cause notice thereof to 
be served upon the United States Attorney, grant a 
prompt hearing thereon, determine the issues and 
make findings of fact and conclusions of law with 
respect thereto. If the court finds that the judgment 
was rendered without jurisdiction, or that the sentence 
imposed was not authorized by law or otherwise open 
to collateral attack, or that there has been such a 
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denial or infringement of the constitutional rights of 
the prisoner as to render the judgment vulnerable to 
collateral attack, the court shall vacate and set the 
judgment aside and shall discharge the prisoner or 
resentence him or grant a new trial or correct the 
sentence as may appear appropriate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at 
the hearing. 

The sentencing court shall not be required to enter- 
tain a second or successive motion for similar relief 
on behalf of the same prisoner. 

An appeal may be taken to the court of appeals 
from the order entered on the motion as from a final 
judgment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in be- 
half of a prisoner who is authorized to apply for re- 
lief by motion pursuant to this section, shall not be 
entertained if it appears that the applicant has failed 
to apply for relief, by motion, to the court which 
sentenced him, or that such court has denied him re- 
lief, unless it also se aes that the remedy by motion 
is inadequate or ineffective to test the legality of his 
detention. 


SUMMARY OF THE ARGUMENT 


Appellant’s allegation that the government prosecutor 
wilfully and knowingly used perjured testimony was 
factually insufficient to require a hearing, and was in fact 
rebutted by the files and records in the case. 

Appellant’s allegation of ineffective assistance of coun- 
sel is not supported by the record. On the contrary the 
record discloses appellant’s counsel was vigorous, con- 
scientious and competent in appellant’s cause. 

Appellant’s contention that the trial judge lost juris- 
diction to proceed to judgment, because of evidentiary 
rulings is without merit. 


ARGUMENT 


I 
The Allegations of Perjury Are Unsupported By the Record 


Appellant’s allegations that the prosecutor knowingly 
used perjured testimony is directed primarily to two 
episodes in the trial. The first part of appellant’s allega- 
tion is that the prosecutor used witnesses regarding a 
search and seizure, knowing those witnesses would per- 
jare themselves. This allegation is rebutted by the record. 

During a bench conference, the government prosecutor 
was asked to make a proffer of proof concerning the in- 
formation relative to probable cause in the possession of 
the police officers at the time of arrest. The prosecutor 
responded that the source of the information as confi- 
dential, and stated, “That the officers had received in- 
formation that the three men, and I understand they were 
identified by name, that these three men, who participated 
in the robbery of Troy V. Cooper, were living at that time 
at 913 K Street, N.E., and that as I understand it, they 
would find them there.” The trial judge instructed the 
prosecutor to confer with the witnesses and to ascertain 
what the testimony would be, and not what he “under- 
stands it to be”. Pursuant to the judge’s instructions, the 
prosecutor then conferred with Officer John Vaccarro in 
the witness room. Immediately thereafter the bench con- 
ference continued, and the prosecutor stated, “I will state 
this your honor; That the police officer had knowledge of 
the identity or information that these three boys may 
have been the ones who committed the robbery approxi- 
mately two days before and this officer was called at the 
precinct at 4 o’clock in the morning and told they now 
have definite information they could now be found at 
913—at the address. (R. 209.) 

The appellant alleges perjury is demonstrated by a 
comparison of the above-described proffer of testimony 
by the prosecutor with a line of inquiry directed to Officer 
Vaccarro when testifying in the presence of the jury on 
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examination by counsel for the codefendant (R. 


© 


At the time you arrested Mr. Smith, you asked’ 
him his name; is that correct? 

Yes sir. 

Was that the first time you knew what his name 
was? 

No sir. 

You had learned his name from another person? 
Possibly, yes. 

Was his name on the door? 


0. 
Was that how you learned his name? 
No sir,. I asked him his name. 
And is that how you learned his name? 
No sir, I asked him when I arrested him, “are you 
Elmore Smith?, and he stated, ‘yes’, and I stated 
you are under arrest.” 

The appellant attempts to demonstrate inconsistencies 
by comparing the testimony of Officer Vaccarro, as set 
forth above, with Lt. Bonaccorsy’s testimony. Lt. Bonac- 
corsy testified that the police had arrested one named 
person (Connie Wilkins) and two or three others. He 
stated that at the time of the arrest he did not have the 
names of Elmore Smith and Jerome Taylor, but they were 
identified as the two men who lived in the house with 
Connie Wilkins. (R. 368.) 

Appellant alleges the above testimony of Lt. Bonna- 
corrsy when compared with the proffer of the prosecutor 
and the testimony of Officer Vaccarro relating to the ar- 
rest, clearly demonstrates inconsistencies tantamount to 
perjury. 

The record discloses no perjury on the part of the 
government witnesses, and in fact no inconsistency. The 
proffer of the prosecutor related to “Three identified 
men”. Lt. Bonaccorsy speaks of Connie Wilkins and the 
two men who lived with him. All three men are “Identi- 
fied” in the latters testimony and entirely consistent with 
the proffer. The record does not indicate whether Elmore 
Smith was the first person arrested on this evening or 
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whether the officers learned the defendant Smith’s name 
after their arrival on the premises. 

Appellant contends that since perjury was the basis for 
the Judge’s ruling that probable cause existed for the ar- 
rest of the appellant, the arrest was illegal and the prop- 
erty seized should have been suppressed. Appellant fur- 
ther states that since this evidence was introduced at 
trial he was deprived of his constitutional right and the 
judgment should be set aside. 

The allegation of perjury is a rather obvious attempt 
to collaterally attack the admission of evidence. It is 
well settled that the legality of a search and seizure and 
admission of evidence may not be raised by a motion to 
vacate pursuant to 28 U.S.C. 2255. In Davis v. United 
States, 214 F.2d 594 (7th Cir. 1954), appellant contended 
among other things, that the arresting officer procured 
evidence against him by means of an illegal search and 
seizure. The court there held (p. 596): “It is settled law 
that a motion for vacation of judgment and sentence 
under 28 U.S.C. 2255 cannot be used in lieu of an appeal 
to correct errors committed in the course of a trial, even 
though such errors relate to constitutional rights, includ- 
ing such as are complained of in appellant’s allegations”. 
Thus, in the instant case, the appellant may not attack 
the evidentiary rulings of the court under the guise of 
alleging perjury. 

Appellant further alleges the knowing use of perjury in 
the rebuttal testimony of Officer Kenneth Cones. This wit- 
ness testified that he had seen the appellant in the vicinity 
where the robbery occurred on the night in question and 
had recognized the appellant at that time. He described 
the appellant’s dress and stated he learned of the robbery 
on that evening when he returned to the precinct at the 
completion of his tour of duty. (R. 314.) The appellant 
deduces from this testimony, that if true, the police had 
sufficient information upon which to receive a warrant for 
his arrest, since they. made no attempt to obtain a war- 
rant, it should be assumed that in fact Officer Cones did 
not see the appellant on the date in question and his 
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testimony was perjurous. Appellant attempts to go be- 
yond the record in his motion and show by reason of pre- 
vious arrests that the officers were aware of the defend- 
ant’s address and that they perjured themselves when 
they stated they did not obtain a warrant for him, be- 
cause they did not know where to locate him. His argu- 
ments are without merit. The testimony of the appellant 
during the trial is sufficient to discredit this contention. 
It is uncontradicted that the appellant was arrested at 
913 K St, N.E. Appellant testified that he did not live 
there, but lived with his mother at 1009 7th St., N.E. 
(R. 260). He was arrested at a place other than his home 
and where he obviously was staying, since he was asleep 
there at the time of his arrest in the early morning hours. 
It is obvious the police were not in a position to locate 
him since he was not staying at his home. Appellant had 
taken bits of testimony out of context in an endeavor to 
demonstrate incohesiveness and inconsistency in the Gov- 
ernment’s testimony. His endeavors in no way demon- 


strate a knowing use of perjured testimony. As stated in 
United States v. Spadafora, 200 F.2d 140 (7th Cir. 1952): 


“Those experienced in the trial of cases realize that 
it is a common occurrence to have some conflict in 
the testimony of witnesses, and that any conflict is 
not a signpost of perjury.” 
No proof of perjury has been presented. At best appel- 
Jant has merely shown minor inconsistencies. 

Even assuming, arguendo, that the appellant has shown 
perjury existed there is still another burden to be met. 
The petitioner in a motion for relief under Section 2255 
based on the knowing use of perjury has not only the 
burden of showing that perjured testimony was used to 
convict him, but has the added burden of showing that 
the prosecution knowingly, willfully, and intentionally, 
used such perjured testimony. Taylor v. United States, 
929 F.2d 826 (8th Cir. 1956), cert. denied, 351 U.S. 986. 
See also United States v. Rutkin, 212 F.2d 199 (10th Cir. 
1952); Tilghman v. Hunter, 167 F.2d 661 (10th Cir. 1948). 
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Wagner v. Hunter, 161 F.2d 601 (10th Cir 1947), cert. 
denied, 332 U.S. 776. It is only: the knowing, willful and 
intentional use of perjured testimony by prosecutors that 
violates due process, Mooney v. Holohan, 294 US. 103, 
55 S. Ct. 340, 79 L.Ed. 791 (1935), and this burden is not 
sustained when the one charging perjury makes an unsup- 
ported claim that perjured testimony was knowingly used 
by the prosecutor. The second episode relied upon by 
appellant involves a contention that Troy Cooper’s iden- 
tification of appellant as the one who struck him with the 
gun and robbed him was perjurous. He seeks to demon- 
strate this contention by alleging that the complainant 
was never required to identify appellant in a police line 
up. Appellant concludes from the above that the com- 
plainant Cooper’s testimony was not worthy of belief. 
The above demonstrates no perjury. 

Identification procedure is a matter of credibility for 
the jury. It is significant that in People v. Barada, 200 
N.E. 858, 362 Ill. 584 (1936), the court stated: 


“There is no requirement of law that people must 
place a defendant among a group of persons for the 
purpose of testing whether an identifying witness can 
point him out as the guilty party.” 
In any event the identification of appellant was positive 
and unequivocal in the instant case (R. 93). 

Throughout the motion appellant has cited various ques- 
tions and answers out of context and has not related the 
pertinent preceding testimony. He attempts to raise in- 
consistencies in the testimony of Troy Cooper regarding 
admissions by the codefendant Smith in the presence of 
the complainant, and has not informed this Court that 
these admissions and statements by Smith, were made on 
two separate occasions, and the questions to Cooper were 
directed as to what was said by Smith on each of those 
separate occasions. Appellant would have the Court be- 
lieve that these differences in the statements by Smith as 
related by Cooper were made at one time. His argument 
falls with the demonstration that two separate occasions 
were involved. 
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Moreover, there is a presumption, that, that prosecuting 
attorneys, being officers of the court, perform their duties 
properly. Dorsey v. Gill, 80 U.S. App. D.C. 9, 148 F.2d 
857 (1945). 

It is clear from the record that appellant has not met 
the test of showing deliberate, and intentional use of 
perjured testimony, or the encouragement of its produc- 
tion. His petition was therefore, itself, insufficient and 
was rebutted by the record. Taylor v. United States, 
supra; James v. United States, 175 F.2d 769 (5th Cir. 
1949). 
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Counsel Was Effective 


Appellant contends that he did not receive effective 
assistance of counsel. His contention is without merit 
and not supported by the record. The record shows coun- 
sel was most vigorous and competent in his advocacy. 


Appellant’s basis for the allegation of ineffectiveness of 
counsel can be summarized as follows: 


1. Counsel did not effectively disclose information to 
the court during the consideration of whether prob- 
able cause existed for appellant’s arrest; 

. Appellant alleges counsel was informed of facts- 

‘ which if brought out during examination of wit- 
nesses would have shown prosecution witnesses to 
be perjuring themselves; 

- Counsel failed to object to the court’s instruction; 

. Counsel failed to appeal the case, and allegedly- 
recommended to appellant that he not appeal on 
the basis of the probable favorable consideration 
of a motion for a new trial on newly discovered 
evidence. 

These allegations are an attempt to collaterally attack 
evidentiary rulings by the court. 

Appellant contends that if his counsel had advised the 
judge that these same police officers had previously ar- 
rested the appellant and had previously testified in that 
trial in which the appellant was convicted of petit larceny, 
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such information would have affected the credibility of the 
proffer of proof of the prosecutor in the instant case and 
have resulted in the trial judge ruling adversely to the 
Government on the legality of the arrest of appellant and 
the seizure of evidence. The decision to make known the 
prior criminal record of the appellant prior to testifying 
in the case is one of trial strategy. The record discloses 
that appellant’s counsel did state that the officers had 
knowledge of the appellant’s location prior to the day of 
his arrest. (R.210). Counsel presented this information to 
the court in such a manner that the appellant was not 
prejudiced by the introduction of previous criminal con- 
victions in the record. 

Assuming, arguendo, that counsel’s decision to proceed 
in this manner was in error, at most it was merely a 
mistake in trial strategy and would not be sufficient for 
relief to be granted under 28 U.S.C. § 2255. Burton v. 
United States, 80 U.S. App. D.C. 208, 151 F.2d 17 (1945) ; 
Martin v. United States, U.S. App. D.C. —, 242 
F.2d 27. 

The second alleged ineffectiveness of counsel was his 
failure to properly cross-examine witnesses and elicit 
testimony which would prove the witnesses to be perjurers. 
Such a contention is insufficient, when unsupported by 
specific factual allegations, to raise an issue for the court’s 
consideration. Petitioner does not say which witness 
counsel failed to properly cross-examine or set forth any 
basis for more extensive cross-examination than was con- 
ducted. Hali v. United States, 98 U.S. App. D.C. 341, 235 
F.2d 838 (1956). 

Appellant raises as his third allegation of ineffective 
assistance of counsel the fact that his attorney failed to 
object to the charge to the jury by the trial court. Appel- 
lant attempts to buttress this contention by stating that 
counsel for a codefendant recognized error in the instruc- 
tions and did object. Since his counsel did not object he 
considers this to be a manifestation of ineffectiveness of 
counsel. 
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The record discloses that there was no error in the 
instruction as given and further discloses that the objec- 
tion by counsel for the codefendant set forth above was 
overruled and we must assume even if appellant’s counsel 
had joined in the objection the ruling would have been the 
same. 

Appellant’s counsel, a man well trained in the law, and 
aware of the evidence adduced at trial believed the instruc- 
tions were not in error. Even if counsel was erroneous in 
his belief such error would not be grounds for relief 
pursuant to 28 U.S.C. § 2255. Burton v. United States, 
supra. 

The last contention appellant raised concerning the in- 
effectiveness of counsel was counsel’s failure to note an 
appeal on the merits. The record discloses no ground 
upon which counsel in good faith could have taken an 
appeal. The mere fact that counsel failed to note and 
perfect an appeal does not demonstrate ineffectiveness of 
counsel, Simmons v. United States, 230 F.2d 73, (10th Cir. 
1956); Dennis v. United States, 177 F.2d 195 (4th Cir. 
1949) ; Council v. Clemmer, 83 U.S. App. D.C. 42, 165 F.2d 
249 (1947). 

When the allegations of counsel’s ineffectiveness are 
studied, it becomes apparent that they do not present any 
issue of material fact, and consequently no hearing on the 
merits was necessary. Adams v. United States, 95 U.S. 
App. D.C. 354, 222 F.2d 45 (1955); United States v. 
Hayman, 342 U.S. 205 (1952). The appellant has failed to 
allege factual support for a conclusion of ineffectiveness 
of counsel. 

Using the criteria set forth in Diggs v. United States, 
80 U.S. App. D.C. 5, 148 F.2d 667 (1945). “It must be 
shown that the proceedings were a farce and a mockery of 
justice.” Any errors set forth by the appellant, if such 
they be, could at the most be considered errors of judg- 
ment and not be grounds for relief. Williams v. United 
States, 236 F.2d 984 (9th Cir. 1956). Appellant has failed 
to bring himself within the applicable standard of law. 
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Appellant Had A Fair Trial 


Appellant alleges that the trial judge denied him a fair 
and impartial trial, and such was a violation of his con- 
stitutional rights. He also alleges by so doing the trial 
judge lost jurisdiction of the appellant’s case and there- 
fore appellant is entitled to relief under 28 U.S.C. § 2255. 

The matters about which appellant complains involve 
matters pertaining to the conduct of the trial, in which the 
trial judge has broad discretion.’ Specifically he complains 
of the trial court’s action in the following: 


1. Restricting cross-examination ; 
2. Summation of the evidence to the jury; and 
3. Direct questioning of the witnesses. 


A review of the record clearly reveals that the trial court 
did not abuse its discretion in these matters. The ap- 
pellant was fairly tried and he has no cause to complain. 


1 Limitation of the examination and cross-examination is within 
the sound discretion of the trial court. Alford v. United States, 
282 U.S. 687, 51 S. Ct. 218, 75 L.Ed. 624 (1931); District of 
Columbia Vv. Clawans, 300 U.S. 617, 632, 57 S. Ct. 665, 81 L.Ed. 
884 (1937). A Federal trial judge in a criminal prosecution is not 
a mere moderator, and he may assist the jury in consideration of 
the evidence, and may even express his opinion upon the evidence 
or phrases thereof. Billeci v. United States, 87 U.S. App. D.C, 274, 
184 F.2d 394 (1950). A trial judge has a right to make proper 
inquiry of any witness when he deems it necessary. Glasser V. 
United States, 62 S. Ct. 457, 315 U.S. 60, 86 L.Ed. 690 (1941); 
Griffin v. United States, 88 U.S. App. D.C. 20 (1947). 
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CONCLUSION 


Wherefore, it is respectfully submitted the judgment of 
the District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 


CaRL W. BELCHER, 
EDWARD C. O’CONNELL, 
Assistant United States Attorneys. 
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